


































Resource Code) and the Recorded Texas Historic Landmark and courthouse protection 
provisions of the Texas Government Code (Chapter 442: Texas Historical Commission, 
Sections 442.006 and 442.008), and related provisions, including obtaining 
documentation before altering or implementing changes to certain historic structures and 
buildings; and 

Whereas, DOE has determined that projects funded by these programs may have an 
effect on properties included in or eligible for inclusion in the National Register of 
Historic Places (National Register) and has consulted with THC as SHPO pursuant to the 
requirements of the NHPA; and 

Whereas, CPA and THC wish to memorialize the agreed upon procedures, roles and 
responsibilities of CPA and THC applicable to subrecipients to ensure full compliance 
with all required laws and regulations relative to historic structures and buildings; and 

Whereas, this MOU is a zero-dollar Agreement and no costs, expenses, or 
reimbursements of any kind shall be incurred by the undersigned parties in the course of 
performing this MOU, including implementation of procedures and activities under the 
terms of this Agreement; and 

Now, Therefore, in consideration of all the forego ing, CPA and THC hereby agree as 
follows: 

CPA: 

THC: 

II. Parties 

Texas Comptroller of Public Accounts 
c/o Mr. Martin A. Hubert, Deputy Comptroller 
111 E. 17th St., Suite l 04 
Austin, Texas 78774 
(512) 463-4002 

Texas Historical Commission 
c/o Mr. Mark Wolfe, State Historic Preservation Officer 
P.O. Box 12276 
108w.161h St. 
Austin, Texas 7870 l 
(512) 463-6100 
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111. Statement of Services to be Performed 

A. Responsibilities of CPA 

The responsibi lities of CPA under this Agreement include all of the following: 

1. CPA shall advise subrecipients of the grant funds to submit app lications for 
consultation to the THC, for the purpose of assisting THC in the identification of 
subrecipient projects that require further analysis, review, and consideration of 
grant activities that may impact historic structures or buildings; and 

2. For the purposes of this MOU or Agreement, historic structures or buildings 
subject to further review and consultation are those structures or buildings at least 
forty-five ( 45) years of age or older from date of construction completion, that are 
listed in or eligible for listing in the National Register of Historic Places, that are 
located in a National Register listed or eligible historic district, or that are in a 
locally designated historic district, or are designated as State Archeological 
Landmarks under the Antiquities Code of Texas, and all current and former 
county courthouses protected by Chapter 442.008 of the Texas Government Code. 
Ground-disturbing activity, regardless of the age of structures on the property, 
will require consultation with the THC in most cases; and 

3. CPA shall communicate to any subrecipient with a project listed as an 
undertaking in Category B of Attachment A of this MOU, or for any project not 
listed in Category A thereof, that the subrecipient must obtain clearance from the 
THC before the subrecipient may commence construction of such project. 
Attachment A is incorporated by reference into this MOU; and 

4. For any project listed in Category A of Attachment A, CPA may notify the 
subrecipient that the project may proceed through construction without prior 
review by THC; and 

5. CPA shall be responsible primarily for program management and oversight 
throughout the term of this Agreement and any amendments or extensions; and 

6. CPA's subrecipients are responsible for involving consulting parties and the 
public in Section 106 consultation, as appropriate, per 36 CFR 800.2 and any 
applicable guidance from DOE. At the request of a subrecipient or THC, CPA 
may serve as the contact with DOE to facilitate the resolution of any disputes 
involving this agreement that may arise between the subrecipient and THC; and 

7. CPA agrees to designate a contact person to be available to THC for day-to-day 
communications and status reporting. 

B. Responsibilities of THC 
The responsibilities of THC under this Agreement include all of the following: 

I. Upon receipt of applications for consultation and review, THC shall conduct the 
reviews according to normal process and procedure as stipulated at 36 CFR 
800.4-6 and applicable state law, and further clarified or modified by the terms of 
this Agreement: 

a. Identification and Evaluation of Historic Properties: 
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1. The Area of Potential Effects (APE) fo r most projects shall consist 
solely of the building receiving the energy efficiency upgrades and 
retrofits. THC will work with the subrecipient to define an 
appropriate APE for projects involving new construction or ground 
disturbance. 

11. Subrecipient shall submit documentation of each property 
requiring review to THC at the mailing address above. 
Documentation should include at minimum the address (including 
city and county), known or estimated date of construction, street 
map with the property location shown, and current, clear overall 
photographs of the property. Subrecipient may reference the Texas 
Historic Sites Atlas at http://atlas.thc.state.tx.us to determine if the 
property already has historical designations. The submittal should 
indicate whether the property is listed in the National Register, if 
known, and/or determine whether it is eligible for listing in the 
National Register. THC shall respond no later than thirty (30) days 
after a subrecipient has properly submitted a property for review. If 
an eligibility determination is provided, THC shall concur or not 
concur with the determination, or if not provided, THC shall 
determine whether the property meets National Register criteria. 

u1. If the property is determined not eligible for the National Register, 
and thus there are no historic properties affected by the 
undertaking per 36 CFR 800.4( d)( 1 ), the Section 106 review 
process is complete and no further coordination with THC shall be 
required for the property. 

1v. Disputes regarding determinations of eligibility shall be forwarded 
to DOE for review and referral to the Keeper of the National 
Register in accordance w ith 36 CFR 800.4(c)(2). 

b. Treatment of Historic Properties: 
1. For each property listed or determined eligible for listing in the 

National Register, subrecipient shall submit documentation to THC 
for any proposed activities that do not fall within the exclusions of 
Category A of Attachment A. Documentation shall include a 
scope of work, plans and specifications, or other detailed 
description of the project. Additional photographs of areas in 
which work is to be performed should be included. Subrecipient 
should make a determination as to whether the project would have 
an adverse effect on the historic property per 36 CFR 800.5. THC 
will review the description of proposed work for its effect to the 
NR eligible property. No later than thirty (30) days after THC 
receives all necessary information for its review, THC will notify 
the subrecipient of its determination. If an effect determination is 
provided, THC shall concur or not concur with the determination, 
or if not provided, THC shall determine whether the work meets 
the criteria of adverse effect. THC may also provide comments 
pursuant to applicable state laws regarding historic bui ldings. For 
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bui ldings designated as State Archeological Landmarks under the 
Antiquities Code of Texas, THC may require that the subrecipient 
submit an antiquities permit application for any work beyond the 
scope of routine maintenance. 

11. When the subrecipient and THC concur that a project is designed 
and planned in accordance with the Secretary of the Interior's 
Standards for the Treatment of Historic Properties (36 CFR Part 
68, herein called the Standards), the project shall be considered to 
have no adverse effect, and no further coordination with THC shall 
be required for the property for purposes of Section 106 review. 

111. The subrecipient and THC will make best efforts to expedite 
reviews through a finding of "no adverse effect with conditions" 
when the scope of work can be modified to ensure adherence with 
the Standards. If the undertaking cannot meet the Standards or 
otherwise would result in an adverse effect to historic properties, 
the subrecipient shall proceed with fu rther consultation. 

c. Resolution of Adverse Effects: 
The subrecipient shall consult with THC and the public, as 
appropriate, to resolve adverse effects per 36 CFR 800.6. If 
requested by either a subrecipient or THC, CPA may become 
involved in consultation. The subrecipient shall notify and invite 
DOE to participate in consultation per the terms of the 
memorandum included as Attachment B. 

2. THC may change the exemptions provided in Category A of Attachment A at any 
time provided however, that THC shall provide notice of the changes to CPA with 
the opportunity to review and comment prior to implementing any such changes; 
and 

3. THC shall provide all other reasonably-related services to the foregoing, as and 
when requested by CPA; and 

4. Other than as specifically provided by this Agreement, THC has no authority to 
act on behalf of CPA. The person or persons performing this Agreement do not 
represent CPA. The person or persons performing this Agreement may not 
represent to the public that he or she acts on behalf of CPA. THC agrees that its 
employees, agents, personnel, and contractors do not represent CPA under the 
terms of this Agreement. This prohibition includes, but is not limited to, press 
releases and public presentations to the public or taxpayers; and 

5. THC agrees to designate a contact person to be available to CPA fo r day-to-day 
communications and status reporting. 

IV. Zero-Dollar Agreement 

This is a zero-dollar ($0.00) MOU Agreement and no costs, expenses, or 
reimbursements of any kind shall be made under this MOU. CPA shall not incur 
any costs or make payment to or reimburse any party for any purpose under the 
terms of this MOU. 
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V. Discoveries and Unforeseen Effects 

If, during the implementation a project, a previously unidentified property that may be 
eligible for inclusion in the National Register is encountered, or is affected in an 
unanticipated manner, the subrecipient responsible for the project wi ll assume its 
responsibilities pursuant to 36 CFR 800.13, and will notify THC of the unanticipated 
discovery. 

VI. Monitoring and Reporting 

Upon completion of review of applications for assistance under the EECBG and SEP 
programs, CPA shall forward to THC a report of all projects exempted from review under 
Category A of Attachment A. The list shall identify the name of the local governmental 
entity and the general type of project. Upon the written request of THC for selected 
projects, CPA shall provide information that identifies the property address of the project, 
including city and county, and the date of the construction of the building for which the 
project is being constructed, to the extent the information is available from the 
application. 

THC may monitor any activities carried out pursuant to this agreement. Subrecipients 
shall cooperate with THC in carrying out these monitoring and review responsibilities. 

VII. Term of Agreement; Termination; Amendments 

This Agreement is effective as of the date it is signed by CPA, after having first been 
signed by THC, and shall terminate on August 31, 2012 unless otherwise terminated, 
amended or extended as set forth herein. The parties to this Agreement may extend or 
renew the Agreement for an additional period or terms upon mutual agreement and 
execution of an amendment as provided below. 

If CPA, subrecipients, and THC are unable to resolve any disagreement arising under the 
provisions of this Agreement, CPA, subrecipients and THC will, unless the dispute 
relates to the National Register eligibility of any property, coordinate to forward full 
documentation regarding the project and the basis for the dispute to DOE, who will 
initiate consultation with the Advisory Council on Historic Preservation (Council) in 
accordance with 36 CFR 800.9. 

CPA and THC shall have the right to terminate this Agreement for cause or for 
convenience upon thirty (30) days' written notice to the other party. Upon termination of 
this Agreement for any reason, CPA and THC shall have no further liability or obligation 
whatsoever under this Agreement. In the event of termination, CPA shall require 
subrecipients to ensure compliance with 36 CFR 800.4-6 and applicable state laws with 
respect to individual undertakings. 
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This Agreement may be renewed, extended, or amended or modified upon mutual 
agreement of CPA and THC by entering into a written amendment or amendments signed 
by the parties. 

VIII. Indemnity 

Both parties to this MOU agree that neither shall indemnify the other under the terms of 
this Agreement. 

IX. Authorized Signatories 

The following individuals are authorized to bind the respective parties to this 
memorandum of understanding and cooperation agreement. 

CPA: 

Texas Comptroller of Public Accounts 

Comptroller-THC Memorandum of Understanding 

THC: 

Texas Historical Commission 

By, '.:::b'.lcW-.__ 1 LJ1 
Mark Wolfe 

Emutivo rnmto, and 

State Historic Preservation Officer 

Date: 3 \ ,ol lO 
\ 
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Attachment A 
CONSULTATION LIST 

FOR ENERGY EFFICIENCY AND CONSERVATION BLOCK GRANTS & 
THE STATE ENERGY PLAN PROGRAMS 

The work items and undertakings listed herein qualify for assistance from the U.S. 
Department of Energy's (DOE) Energy Efficiency and Conservation Block Grants 
(EECBG) or the State Energy Plan (SEP) implemented by the Texas State Energy 
Conservation Office (SECO) of the Comptroller of Public Accounts (CPA). By 
memorandum dated August 28, 2009 (Attachment B), the DOE has delegated limited 
authority for compliance with Section 106 of the National Historic Preservation Act of 
1966, as amended (Section 106), to CPA and SECO or its subrecipients for purposes of 
the EECBG program. This document, known as the Consultation List, shall assist the 
parties in carrying out the reviews and consultation between CPA or its subrecipients and 
the Texas Historical Commission (THC), acting as the Texas State Historic Preservation 
Officer (SHPO), for Section 106 compliance. 

TERMS OF USE 
Any work item in the EECBG or SEP program that is not addressed in this list shall be 
subject to THC consultation under Category B. This Consultation List applies only to 
projects funded through the EECBG or SEP programs as part of the DOE's Energy 
Efficiency and Renewable Energy Program (EERE), part of the American Recovery and 
Reinvestment Act (ARRA) and set to ·expire in 2012. The terms of this Consultation List 
shall then terminate unless otherwise agreed to by the THC and CPA. This Consultation 
List is for the exclusive use of CPA and the EECBG and SEP programs and shall not 
apply to any other federally-funded program. CPA is advised to document all points of 
its decision-making in order to demonstrate proper compliance with Section 106. 

The fo llowing categories apply to any structure or building that is forty-fi ve (45) years of 
age or older, that is listed in or eligible for listing in the National Register of Historic 
Places, that is located in a National Register listed or eligible historic district, or that is in 
a locally designated historic district. Please note that consultation with THC will be 
required for all State Archeological Landmarks designated under the Antiquities Code of 
Texas and all current and former county courthouses protected by Chapter 442.008 of the 
Texas Government Code. Ground-disturbing activity, regardless of the age of structures 
on the property, will also require consultation with THC in most cases. 

Category A No SHPO Consultation Required: 
THC as SHPO has concluded that the following work items do not meet the definition of 
undertaking since they do not have the potential to cause effects on historic properties per 
36 CFR § 800.J(a) and thus no historic properties will be affected per 36 CFR § 800.4(d), 
or they have limited potential to affect historic properties per 36 CFR § 800.5 and will 
have no adverse effect upon historic properties if carried out as described. CPA and 
subrecipients are not required to consult further with THC for work in this category. 
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CPA and its delegated entities are responsible for ensuring that work is carried out as 
described and for documenting their compliance. 

Building energy audits and retrofits: 
• Energy audits and feasibility studies. 

Heating, ventilation, and air conditioning (HV AC): 

• 

• 

• 

• 

• 

Routine maintenance or retro fits to existing mechanical equipment, provided there 
is no physical impact on the building; 
Replacement of existing mechanical equipment or installation of supplemental 
equipment, provided that exterior equipment is installed within the same footprint 
on the same pad, and interior equipment is installed within an existing mechanical 
closet; 
Upgrading existing facility and infrastructure-related pumps and motors, 
including those for HV AC systems, to variable-speed or premium efficiency 
standards; 
Sealing, restoring, or insulating HV AC ducts, provided that the ducts are not 
visible in occupied spaces of the building and access to the ducts does not require 
demolition of walls or ceilings in occupied spaces of the building; and 
Adding or replacing existing building controls systems including HV AC control 
systems and the replacement of building-wide pneumatic controls with digital 
controls, thermostats, dampers, and other individual sensors like smoke detectors 
or carbon monoxide detectors (wired or non-wired). 

Roofing: 
• Installation of new roofing, including white roofs or cool roofs, on a flat-roofed 

building with a parapet, such that the roofing material is not visible from any 
public right-of-way. 

Windows and doors: 
• Weatherstripping around windows and doors; and 
• Caulking around windows and doors, provided that the color of the sealant 

matches adjacent materials. 

Lighting and appliances: 
• Installation of compact fluorescent or LED bulbs in existing fixtures ; 
• Replacement of fluorescent bulbs, ballasts, and/or wiring in existing fixtures; 
• Replacement of existing fluorescent fixtures with new fixtures, provided that the 

fixtures are not original to the building; 
• Installation of motion/occupancy sensors for lighting control; 
• Replacement of existing lighting in street lighting fixtures with high efficiency 

lighting; and 
• Replacement of existing appliances with "EnergyStar" TM appliances. 
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Insulation: 
• Attic insulation with proper ventilation, provided that insulation is fiberglass batt 

or loose fill only; 
• Under-floor insulation in basements or crawl spaces, provided that insulation is 

fiberglass batt or loose fill only, and ventilation of crawl spaces; 
• Exterior blown-in wall insulation where holes are not drilled through exterior wall 

material or decorative plasterwork on the interior, and result in no permanent 
visible alteration to the structure; 

• Water heater tank and pipe insulation; and 
• Radiant barriers in unoccupied attic spaces. 

Water conservation: 
• Water conservation measures, such as installation of low-flow faucets, toilets, 

showerheads, urinals, or distribution device controls, provided that plumbing 
fixtures to be replaced are not original to the building; 

• Upgrading existing facility and infrastructure-related pumps and motors, 
including those water/wastewater faci lities, to variable-speed or premium 
efficiency standards; 

• Hot water tank replacement that does not require a visible new supply or venting; 
and 

• Repairing plumbing systems in a manner that does not affect the interior or 
exterior of the building. 

Electrical: 
• Repairing or upgrading electrical systems m a manner that does not affect the 

interior or exterior of the building. 

Ground-disturbing activity and site work: 
• Repairing or replacing in-kind existing driveways, parking areas, and walkways 

with materials of similar appearance; and 
• Excavating to gain access to existing underground utilities to repair or replace 

them, in a manner that does not disturb historic exterior building or landscape 
materials or features, and where all construction occurs within existing trenches. 
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Category B SHPO Consultation Required: 
The fo llowing undertakings may affect historic properties per 36 CFR § 800.5 and will 
always require Section I 06 review if they involve a structure that is forty-five (45) years 
of age or older, under the terms of Stipulation III (B) of this Agreement. Any work item 
or undertaking in the EECBG or SEP program that is not described in Category A or 
Category B of this Consultation List wi ll also require THC review. In addition, 
consultation with THC will be required for all State Archeological Landmarks 
designated under the Antiquities Code of Texas, all current and former county 
courthouses protected by Chapter 442.008 of the Texas Government Code, and most 
ground-disturbing activity, regardless of the age of structures on the property. 

Building energy audits and retrofits: 
• Implementation of any energy audit recommendations that do not fall within the 

types of work described in Category A. 

Heating, ventilation, and air conditioning (HY AC): 
• Construction of new district heating and cooling systems; 
• Construction of new combined heat and power systems, if construction requires 

ground disturbance; 
• Installation of geothermal heating systems; and 
• Installation of biomass thermal systems. 

Roofing: 
• Replacement of visible roofing materials; and 
• Installation of green or sod roofs. 

Windows and doors: 
• Installation of window treatments such as awnings, solar deflection screens, 

double pane insulation, or solar fi lm or glazing; 
• Installation of storm windows or doors; and 
• Replacement of windows or doors. 

Lighting and appliances: 
• Replacement of non- fluorescent light fixtures , or replacement of fluorescent light 

fixtures that are original to the building. 

Insulation: 
• Use of spray foam insulation products; 
• Wall insulation that does not comply with the conditions described in Category A; 

and 
• Roof insulation during roof replacement, especially exterior rigid insulation. 

Water conservation: 
• Replacement of original plumbing fixtures. 
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Renewable energy technologies: 
• Solar photovoltaic systems; 
• Solar hot water systems; and 
• Wind turbines. 

Ground disturbing activity: 
• New construction or additions; and 
• Trenching for uti lities where work does not occur in an existing trench. 
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Attachment B 
AUGUST 28, 2009, DELEGATION MEMORANDUM 

(next page) 
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Department of Energy 
\•v, 1,;l 1111qt n 11 DC .,H)'-8'1 

August 28, 2009 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

State Historic Preservation Officers 
Tribal Historic Preservation Officers 

~ /- I 

Catherine R. Zoi r /' 
Assistant Secretarl ~ [ ) 
Energy Efficienc} an<l Rcnh(,1ble Energy 

Memorandum from EERE Regarding Delegation of Authority for Section 
I 06 Review of Undertakings, Assisted by the U. S. Department of Energy. 
Office of Energy Efficiency and Renewable Energy 

The Department of Energy (DOE), through the Office of Energy Efficiency and 
Renewable Energy (EERE), provides financial assistance to states, U.S. territories, units 
of local government, and Indian Tribes through the Energy Efficiency and Conservation 
Block Grant (EECBG) Program, Weatherization Assistance Program (Weatherization), 
and State Energy Program (SEP). Attached hereto is a one-page summary of the three 
programs. Additional program infonnation is available at the following links: 
http://\\"""" .cccbg.cncrgy.gov/; http://apps1 .ecre.cncrgy.gov/wip/wcatherization.cfm; 
http://apps I .ccrc.cncrµv .gov/state cm:rgy program/. 

Through this memorandum, DOE intends to fonnalize the role of the States and DOE's 
award recipients (Applicants) to assist DOE in carrying out its Section 106 compliance 
responsibilities. In order to streamline DO E's compliance with Section 106 and its 
implementing regulations, "Protection of Historic Properties" (36 CFR Part 800), EERE 
is authorizing its Applicants under the EECBG, Weatherization, and SEP programs to 
initiate co,i.,ultation pur.suant to 36 CFR § 800.2(c) (4). EffectiYc immediately, EERE 
Applicants and their authorized representatives may consult with the State Historic 
Preservation Officers (SHPOs) and Tribal Historic Preservation Officers (THPOs) to 
initiate the review process established under 36 CFR Part 800 and to carry out some of its 
steps. Specifically, EERE Applicants are authorized to gather information to identify and 
evaluate historic properties, and to work with consulting parties to assess effects. EERE 
retains responsibility to document its findings and determinations in order to 
appropriately conclude Section I 06 review. 

EERE also remains responsible for initiating government-to-government consultation 
with federally recognized Indian Tribes. EERE's responsibility to consult on a 
government-to-government basis with Indian Tribes as sovereign nations is established 
through specific authorities and is explicitly recogn ized in 36 CFR Part 800. 
'\ crnrrlinr ly FFRF m:-iy nnt rklcg:-itc thi" rc"-poMihility to a non-feder:\I party withont 



the agreement of the Tribe to do so. Where no such agreement exists, EERE will initiate 
tribal consultation. 

Authorized Applicants must notify EERE whenever: 

• Either the EERE Applicant or the SHPOffHPO believes that the Criteria of 
Adverse Effect pursuant to 36 CFR § 800.5, apply to the proposal under 
consideration by EERE: 

• There is a disagreement between an Applicant, or its authorized representative, 
and the SHPOffHPO about the scope of the area of potential effects, 
identification and evaluation of historic properties and/or the assessment of 
effects: 

• There is an objection from a consulting party or the public regarding their 
involvement in the review process established by 36 CFR Part 800, Section I 06 
findings and detenninations, or implementation of agreed upon measures; or 

• There is the potential for a foreclosure situation or anticipatory demolition as 
defined under 36 CFR § 800.9(b) and 36 CFR § 800.9(c), respectively. 

EERE will participate in the consultation when such circumstances arise. 

EERE expects its Applicants that are so authorized, to involve consulting parties in 
Section 106 findings and detenninations and to carry out the exchange of documentation 
and information in a respectful, consistent and predictable manner. Technical assistance 
is available to Applicants from EERE regarding the coordination of Section I 06 reviews, 
if needed. 

If you have any questions, please contact Dr. F. G. (Skip) Gosling, DOE Federal 
Preservation Officer/Chief Historian, Office of History and Heritage Resources, (202) 
586-5241 or skip.goslingra:hg.dot:.gov or Steven P. Blazek, NEPA Compliance Officer, 
(303) 2 ,'5-4 7 23 or stevc. blazckfri)go.doc.gov. 



FIRST Al\lENDMENT TO THE PROGRAMl\'1ATIC AGREEMENT 
AMONG 

THE UNITEO STATES DEPARMl.'-:NT OF ENERGY, THE TEXAS IIISTORICAL COMMISSIOK, 
THE TEXAS DEPARTMENT OF HOUSl~G AND COMi\''fUNITY AFFAIRS . .-\ND TIH~ Tf.XA' 

COMPTROLLER OF I' ll LIC ACCOUNTS 
REGAIU)ING THE USE OF INTERSTATE AGREEMENT · FOR SECTrON 106 REVI EW Of 

F:F.CBG, SEP AND WAP U 'OERTAKINGS 

WHEREAS, on April I.2010 the United Slate:; Department of Energy C-DOC"). the Texas Historical 

Cornrnis ion r·sI-IPO .. ). the Texa.'i Depanmem of Housing and Community /\ ff airs (--He A"). and the Texa 
Comptroller of Public Accollnts (--Cl)nlptroller'") entered into a Programmatic Agreement ("PA") in order 10 

fol fill the requirements of Section 106 or the I arional I Ii toric Preservation /\ct for certain DOE-funded 
programs. projects or undertaking~ in Texas: and 

WHEREAS, the SHPO. I lCA. and Comptroller have requested that the PA be amended lo clarify its 
applicability 10 all DOE financial a.s i, tance projects under the ··tale Energ,.y Program { .. SEP .. ). Weatheri7.a1ion 
A.ssistance Program ( .. WAP .. ). and Energ~ El1iciency and Conservation Block Grant C-'EECBG .. i Program 
rather than l imiting its applicabil it) onl) 10 project~ tim<lcd by 1he American Recover) and Reinvestment Act 
("ARRA .. ); and 

\VHEREAS, although 1he increased runding associate(,! wi1h ARRA was an impetus for DOE LO collaborate on 

the development of a prototype Programmatic t\greement, DOE did not imcnd the executed PA to ,lf)ply nnly 
10 project, runded through ARRA: an<l 

'WHEREAS, this Amendment hall be effccth-e as or April L 20 I 3. 

NOW THERF.FORE, the undersigned signatories agree 1hm the language. terms and conditions of this PA 
are applicable in their entirety to Section T06 review of al l DOE- funded programs. projects or undcnakings. in 
Texas under the SEP. WAP and ECCl3G Programs. 

1 



Signatories: 

. ao/Ja ccoumiff~ 

TEXAS STATF. HISTORIC l'RE ERVA"l~~~:OFF~~.....,l3 _ _ _ 

~·lark Wolfe. Stat.: Historic Pres 'ation Officer and Ex1:cu1iv..: Director. 
Texas Historical Commission 

/ 1,z._4..,;;, Dat~: f/?~ / / _5 
JNIT F.D S;P'f\Tl:s DEPART(\" 1T OF ENERGY 

v OFFICE OF E 1ERGY EFFICIENCY A. DRE 'F.WAl3LE E lF.RGY 
OFFICE OF \VEATHERJZATI0 , Ai D L TERG0VER 'MENTAL PROGRAM$ 
Anna Garcia. Program Manager 
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AMENDME T NO. 1 TO 
T HE MEMORANDUM OF lJ!\l)ERSTAN0I NG 

BETWEEN 
THE TEXAS COMPTROLLER OF PUBLIC ACCOUNTS 

A1'D 
THE TEXAS HISTORICAL COMMISSION 

REGARDING EECBG AND SEP UNDERTAKINGS 

Contract o: - - - - - --

Thi. is Amendment o. ( .. Amcndmem'·) to the M arch 9. 20 IO M emorandum of 1nckrstanding 
(referred lo hereinafter as .. Mo u ·· or ··Agn:cmcnt"") 1hat \,as entered into by and between the Texas 
Comptroller or Publit: Accounts ("CPA .. ) and the Texas I Ii ·torical Commission (--THC''). acting as the 
Texas State I listoric Preservation Ofiicer ("'SHPO-). as parties pursuant to the authority granted and in 
compliance with the provisions of "The lnteragency Cooperat ion Act," T EX. GOV'T CODE ANN. § 
77 1.00 I. et. seq. 

Recitals 

\ Vhercas. CPA, through its State Energy Conservation Ofli ec ("' Eco··t received a series of grant funds 
v ia the United States Department or Energy (""DOE .. ) 10 pro, ide for impkmen1a1ion of American 
Recover_ & Reinvestmem Act o f 200() (ARRA). including funds for the Energy Efficiency & 
Conservation Block Grants c ·EECBG'") for loca l govcrnrn..:nls sl atcw ide and the ~ tatc F.111.:rgy Plan 
('·S£P .. ): 

\\'hcrcas. the proj ects funded by these programs arc undertakings ub_iect to review under Section I 06 of 
the ationa l Historic Pn:!serva1ion Act of 1966 (NIIPA). 16 ·sc 4701' and its implement ing re;;gulation • at 
36 CFR Part 800. and include rehabili tation. energy efficienc) rerrnfits, rcne\\~ables. and weathcrization: 

Whereas. by memorandum dated August 18. 2009 (t\ttachmcn1 B to the MOU). DOE delegated certain 
ta ks necessary for compliance with Section 106 of the 1HPA to recipients of funding. including_ CPA. 
and authori✓cd recipients to initiate Section I 06 consultation in ac..:ordance \\ i1h 36 CFR 800.2(c}( 4 ): 

Whereas. CPA has awarded EEC BG and SEP grants to subrecipicnts re ·pan ·ihlc for work at indi,·idual 
pr0perties: 

\.Vhereas. the forego ing grant subrccipient-s. as a condition o f receipt o f grant funds from the C PA . are 
required t o comply w i t h l he provisions of the N H.PA and applicable slate law. including the A ntiquities 
Code of Texas (Title 9. Chapter 191 or the Texa-; Natural Resource Code) and the Recorded Texas 
Historic Landmark and courthouse protection pro, isions or the Texas GO\crnmenr Code (Chapter 442: 
Tcxa· H isrorical Commission. Sections 442.006 and 442.008). and related pro,-isions. including obtaining 
documentation before altering or imrlementin~ changes to certain historic structures and bui ldings: 

Wlrcreas. DOE has dt:!tcnnim:d rhat proj ects funded b) these program may h1n e an eftecr on properties 
included in or eligil)le for inclusion in the N ational Register o r Historic Places ( National Register) and has 
consulted \\ ith THC as SHPO pursuant lo the requirenwnls of the N I I P A: 

\ Vhcrcas. CPA and T HC memorialized in the M OU the procedures. ro les and rcsponsibilitie.,; or CPA and 
THC npplicablc to subrecipients Lo ensure full compl iance" i1h al l required la\\ $ and regulations relaii,·e 
to historic structures and buildings for EECBG and SEP rundcd through A RR A, spc::c ifica lly noting in 
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MOU Altachmen! A lhat the consultations provided by the MOU were limited to ARRA runded EECBG 
and SEP proj ects: 

Whereas, in February 20 I 0, DOE reached an understanding with the Ad isory Council on Historic 
Preservation C-ACHP'') co standardi7'.e DOE's compliance with ?\'HP/\ Sec tion !06. b) which DOE would 
execute programmatic agreements \\ ith the SI IPO and the relevant state agencies that administer the 
following three DOE weatherization related grant programs: EE 'BG, SF.P, and the: Wcathcrin11 i()l1 
A ssistance Program; 

Whereas. DOE has claril1ed that the obligations and tasks necessary for compliance with Section 106 of 
the NHPA that DOE delegated pursuant to the memcmrndum dated August 28. 2009 (Attachment B to the 
MOU) arc not limited 10 ECCBG and SEP projects funded by ARRI\ but extend to such pro~rams atlcr 
the expiration of the ARIZA funding: 

Whereas, in March of 20 I 0, and in co1tiunction with the exccurion or the MOU. DOE. CPA, THC, acting 
as the SHPO. and the Texas Depanment of l lou ing and Community /\ ffai rs. executed a programmatic 
agreement in order for DOE to comply with its N I JPA Section I 06 obliga1ions. for the three DOE 
wcarhcri7.alion programs in Texas and which by its tem1s expires three (3) years from the date ()fits 
execution: 

Whereas. using the authority under N I-IPA implementing regulations at 36 CFR Part 800. on 1arch I I. 
2013. ACHP issm:d a program i.:t>mment to extend the term or !he DOE w eathcr i;,,a1ion programs 
programmatic agreements until December 31. 2020: 

Whereas. the MOU expired on August 31 . 2012. bur the partic." hav<: contin,icd to opcrnte pursuam to its 
provisions and no,, ,,i:,h to formall;- extend the terms ofrhe MOU: 

\Vhcrcas. the MOU, a-. amended by this Amendment. is a zero-dollar ag_Teement and no cosrs. expenses. 
or rcimbur emcnts or an~ kind shall be incurred by the undersigned parties in the cmIrse or perfom1ing 
the MOU. as amended, including implementation of procedures and acti itics under the terms of the 
MO ; and 

W hereas, any capitalized term not defined herein shall have the meaning a..--s igned to such term in the 
MO . 

Now, Therefor~, in considcrntion of all the foregoing, CPA and THC h..:rcby a!!rce as (i.1llows: 

I. Amendments 

I. Section Vi l. Term ofA.greement: 1i:rmi11atio11: A111e11d111t!11ts. is amended by only changing the lirst 
sentence only to read as fol Im, s: 

··This Agreement is cllcct ivc as of the dale il is signed by CPA. after having first been 
signed by Tl IC, and :;hall tcrminme cm December JI. 2020 unless otherwise tcrminatc:d. 
amended or extended as set fonh herein:· 

2. The panics expressly acknowledge and confirm that the terms or the MOU. as amended. apply to 
EECBG and SEP awards made by CPA to subrecipiems. In suppoI1 of this intent, the MOU, 
Attachment .A.. ··T<'rms of C<1e·'. first paragr~1ph is amended and replaced 1t1 read as follow : 
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'·Any v.ork iccm in the EECOG or SEP program that is not addres ed in this li:-t shall be 
subject Lo SHPO consultation under Category 13. This Consultation List applies on ly ror 
projects funded through the EECBG or SEP programs as part of the DOE·s Energy 
Efficiency }11l d Renewable Energy Program (EERE). T his Consultation List is !or the 
exclusive use or SECO and the EECl3G and SEP programs and shall not appl) to any 
other kdcrally-fundcd programs. SECO is advised to document all point!, ofiLs decision­
making in order to demonstrate proper compliance with Section I 06:· 

JJ. fnc-orporation of Amendments 

I . This Amendment together with the MOU repre~cnt the entire agr~ement bet,, een the panics 
concerning the subject matter oflhis A mendment and supersede any an<l all prior or contemporaneous 
oral or writ ten Latement.s. agreements. or negotiations. 

2. Except as e,.._prcssly amended herein, all other terms or the MOU remain unchanged. arc in full force 
and effect. and arc ratified and allirmed by the parties. By their t:Xcl.'.ution and delivery of th is 
Amendme11t neiLhcr party waives or releases any default hereunder. 

3. In the event or conflicting language he1,,·ce11 the MOU and the language in this Amendment. the 
language in this l\111endn11.:nt :,;hall control. 

TU. Authorized Signatories 

TI1e undersigned signatories represent and warrant that they have full authority to enter into this 
Amendment on behalf of th~ respl.-cti,·c pa11ies named below. 

IN WITNESS \VHERtOF. the parties have executed this J\n:1cndme11t LO be effective as l)r t\ugu ·r 
3 l. 2012. 

CPA: TliC: 

Texas Comptroller of Public Accounts Texas Historical Commission 

l3y: 

Mark Wolfe 

Executive Director and 
State H iswric:: Preservation O fticer 

Date: Date: 
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FIRST A'-IE:'\0\1£:'\T TO THE I:'\TERAGENC\' AGR££ME;\T 
BETWEE:\' 

THE TEXAS D EPARTME~T OF HOUSl NG .-\:\D COMMU ITY AFFAIRS ,-\.t"ID 
THE TEXAS STA TI,~ HISTORIC PRESERVATION OFFICER 

REGARDING HlSTOR1 CAL PROPERTI ES AfTECTED BY USE OF 
DEPARTMENT OF ENERGY \ VEATHERIZATION ASSISTANCE PROGRAM FUNDS 

.July 26, 2013 

By and among the Texas Dcpclrlm~nt of Housing and Community Affajrs (TDHCA) and the 
Texas Historical Conunission. acting as the Texas State I listoric Prcscn ·ario n Officer (SHPO). 
regarding properties afl~ctcd by use o f the Unit.;tl Stares Department of Energy (DOE) 
Weatherfrmion Assiswnce Program (\V,\ I\ herein called the Program), herein called th1.: 
Agreement. 

RECTTALS 

WHEREAS, parties entered into an agreement on February 10. 20 I 0. da1ed/dfective fcbruary 
l2, 20 10. in order lo en ·un: compktion or certain wsks necessary for compl iance ,,i th Section 
I 06 ofth.; N HPA to rccipiems or funding Crom the Program. including TDHCA, and au1hori2.cd 
recipients to initiate Section I 06 consultation in accordance with 36 CPR 800.2(c)(4): 

WHF REA , the parties imcndcJ to provick d for Lhe continuation of the Agreement in biennial 
incremenrs; and 

WHEREAS. the panies wish ro make: other chan.g:cs to the Agrccm1.:m; 

J\"ow therefore, in consideratiun for the mutual co\'enants and conditions set forth hcn.:in. 
including the Recitals. which arc conrracLUal in nature. and other good and valuable 
consideration. the receipt and sufticicncy of which is hereby acknowledged. T D HCA and SI I PO 
hereby agree as follows: 

TERivlS 

Si.:ction I. 
Stipulation II of the Agreement is deleted in its enti rety. 

Stxtion 2. 
Stipulatio n VJ or 1he i\ greemenl is amended by dckting items 13 and C in their entir~1y. 

Section 3. 
Stipulation X of the /\gre~m<..:nt is replaced in its entirety with the following: 

ff TDHC/\. TDl lCA Subrecipicnts, and 1 IPO arc unable to resolve any disagreement 
aris ing unckr the provisions of thi s Agreement, Lhc Subrccipicnt "'·ill. Lmless the dispu11c· 
re lates to the "National Register eligibi lity of any property. li.1rwnrd Cull documentation 
regarding th~ project and rhe basis for the dispute to TDl [CA. who through DOE \,·ill 



1muate consultation ,,·ith the Ad,·isory Coum:il on l listoric Preservatio n (Council) 111 
accordance,, irh 36 CrR 800.9. 

Section 4. 
Stipulmion Xl I/\ is replaced in its entirety wirh th· 1·0110,,·ing: 

This ugrecim:nt shall be in elfoct from the date it is signed by both parries and term inate 
on August 3 1, 2013, unless prior to the termination both parties agree in \.\.Titing that the 
term of the Agreeml.'111 -hall be cxtcndeu co the end of the next biennium, or an earlier 
d.ite. The Agreement may be extended for ·uccessivc biennia in Lhis manner. Any pany 
to this Agreement may terminate the Agreement by providing thirty (30) days written 
notice to the other parties. provided that the parties consult during the period prior ro the 
termination to seek agreement or other actions thai would avoid termination. 

Stipulation XIIC of the Agreement is arncn(kd by replacing the: term ·'AR RA-funJed"' with the 
tcnn ''DOE-funded ... 

APPROVED: 

Texas Dcpanmc:nt 01HN1sing and Communily Affairs (lDHC.-\ ) 

l-'-"'-----'P'--{ _\ ·~ Date: 4',~Js} } /0 \~ 
v K l1Yine Executive Dirt:cLOr . . , . 

Texas Historkal Commission acting as Texas State Historic Preservation OL1iccr (STIPO) 



To: Mark Wolfe 

From: El izabeth Brummett 

Date: August 20. 2013 

. ·--- - - ------- - --- ---- ---------

TEXAS HISTORICAL COMMISSION 
real places telling real stories 

MEMORANDUM 

RE: Amendment to Department of Energy Agreements 

Attached are multiple copies of a series of ~m1endme11ts to the Departmen1 of Energy agreements signed in 
20 I 0. As you may recal l , we entered into interagcncy agreements with the Comptroller and the Texas 
Department of Housing and Community Affairs that were then rolled into an umbrella agreement with DOE. 
The purpose of the amendments is to clarify that these agrecmem-s apply to all DOE-funded projects. not simply 
those funded by the American Recovery and Reim·estment Ac:l. The TDHCA agreemcm is also amended to 
remove reference to the dedicated re,·icv.:er position, which was exclusively associated with the ARRA projects. 

t--:arlier this year. the ACHP and DOE i.ssued a program comment extending_ the expiration of all or their state.­
level agreernems unti l 2020, Although we did nOl sign the prototype PA. DOE believes this program comment 
applies and did not include an extension in the amendment to the cover agreement. The Comptrol ler did extend 
our interagency agreement through 2020. but TDHCA is not able to sign agreements that extend beyond a 
particular biennium. The amendment expires at the end of the mun th. but w1.: can renew every t\VO years by 
leuer exchange. 

The full packet includes the three amendments. the original three-part agreement. and the program comment 
extending the expiration date. 

Please let me know if you have any ques1ions. 



SECOND AMENDMENT TO PROGRAMMATIC AGREEMENT 
AMONG 

THE UNJTED STATES DEPARTMENT OF ENERGY, 
THE TEXAS HJSTORICAL COMMISSION, 

THE TEXAS DEPARTrvIBNT OF HOUSING AND COMMUNITY AFFAIRS, AND THE 
TEXAS COMPTROLLER OF PUBLIC ACCOUNTS 

REGARDING THE USE OF INTERSTATE AGREEMENTS 
FOR SECTION 106 REVIEW OF EECBG, SEP AND WAP UNDERTAKINGS 

WHEREAS, on 4/1/2010, The United States Department of Energy (DOE), The Texas Historical 
Commission, and The Texas Department of Housing and Community Affairs, and The Texas 
Comptroller of Public Accounts entered into a Programmatic Agreement (Agreement) to fulfill tre 
requirements of Section 106 of the National Historic Preservation Act for certain DOE-funded 
Undertakings in Texas. 

WHEREAS, on September 26, 2013, the Agreement was amended. 

WHEREAS, in 2010, as the result of unprecedented funding levels resulting from the implementation 
of the American Recovery and Reinvestment Act (Recovery Act), DOE, the Advisory Council on 
Historic Preservation (ACHP), and the National Conference of State Historic Preservation Officers 
(NCSHPO) developed a first-of-its-kind Prototype Programmatic Agreement (Prototype PA) foc 
National Historic Preservation Act Section I 06 reviews; 

WHEREAS, the intent of the Prototype PA was to provide DOE, recipients of financial assistaoce 
under DO E's Weatherization Assistance Program (WAP), State Energy Program (SEP), and Energy 
Efficiency Conservation Block Grant (EECBG) prngram, as applicable, and State Historic 
Preservation Offices (SHPOs) with a tailored method for complying with Section 106 of the National 
Historic Preservation Act. DOE, rec ipients, and SHPOs negotiated and executed subsequent 
programmatic agreements (subsequent PAs; i.e. this Agreement) in accordance with the Prototyr,e 
PA; 

WHEREAS, the Prototype PA originally provided that each subsequent PA would be valid for three 
years from the date of execution. As the result of ACHP's Program Comment dated March 11, 2013, 
however, all subsequent P As, including this Agreement, were extended through December 31, 2020. 
(78 FR 16275, 16277); 

WHEREAS, ACHP, NCSHPO, and DOE recognize the Prototype PA and subsequent P As continue 
to provide great value to DOE, recipients, and SHPOs, notwithstanding expiration of most Recovel)' 
Act funding, this amendment extends the use of the Agreement for an additional IO years; and 

WHEREAS, DOE will send a copy of this executed amendment to the ACHP; 

NOW, THEREFORE, the signatories of this Amendment agree as follows: 

1. This Agreement will be valid until December 31, 2030, as verified with DOE filing 
the PA with the ACHP. 



This Amendment may be executed in counterparts, each of which when so executed shall be deemed 
an origina~ but all of which shall together constitute one and the same instrument, it being understood 
that all parties need not sign the same counterpart. This Amendment is not effective until each party 
executes the Amendment. 

SIGNATORIES: 

Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 

Lisa Craven 
Deputy Comptroller 
Comptroller of Public Accounts 

Mark S. Wolfe 
Executive Director and State Historic Preservation Officer 
Texas Historical Commission 

Derek G. Passarelli 
Director, Golden Field Office 
Office of Energy Efficiency and Renewable Energy 
United States Department of Energy 

Texas Second Amendment 

9/10/2020 
Date 

Date 

Date 

Date 
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This Amendment may be executed in counterparts, each of which when so executed shall be deemed 
an originaL but all of which shall together constitute one and the same instrument, it being understood 
that all parties need not sign the same counterpart. This Amendment is not effective until each party 
executes the Amendment. 

SIGNATORIES: 

Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 

Deputy Comptroller 
Comptroller of Public Accounts 

Mark S. Wolfe 
Executive Director and State Historic Preservation Officer 
Texas Historical Commission 

Derek G. Passarelli 
Director, Golden Field Office 
Office of Energy Efficiency and Renewable Energy 
United States Department of Energy 

Texas Second Amendment 

Date 

9/14/2020110:06 AM CDT 

Date 

Date 

Date 
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This Amendment may be executed in counterparts, each of which when so executed shall be deemed 
an original, but all of wruch shall together constitute one and the same instrument, it being understood 
that all parties need not sign the same counterpart. This Amendment is not effective until each party 
executes the Amendment. 

SIONA TORIES: 

Bobby Wilkinson Date 
Executive Director 
Texas Department of Housing and Community Affairs 

Lisa Craven Date 
Deputy Comptroller 
Comptroller of Public Accounts 

Executive Director and State His ic Preservation Officer 
Texas Historical Commission 

Derek G. Passarelli 
Director, Golden Field Office 
Office of Energy Efficiency and Renewable Energy 
United States Department of Energy 

Texas Second Amendment 

0 13 2.02.0 
Date 

Date 
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This Amendment may be executed in counterparts, each of which when so executed shall be deemed 
an original, but all of which shall together constitute one and the same instrument, it being understood 
that all parties need not sign the same counterpart. This Amendment is not effective until each party 
executes the Amendment. 

SIGNATORIES: 

Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 

Lisa Craven 
Deputy Comptroller 
Comptroller of Public Accounts 

Mark S. Wolfe 
Executive Director and State Historic Preservation Officer 
Texas Historical Commission 

Derek G. Itissarelli 
Director, Golden Field Office 
Office of Energy Efficiency and Renewable Energy 
United States Department of Energy 

Texas Second Amendment 

Date 

Date 

Date 

October 5, 2020 
Date 
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